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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

 

STATE OF NEW MEXICO, EX REL.,  

REPRESENTATIVE BRIAN EGOLF,  

SENATOR JACOB CANDELARIA,  

SENATOR MIMI STEWART 

AND REPRESENTATIVE NATHAN SMALL, 

 

and 

 

GOVERNOR MICHELLE LUJAN GRISHAM, 

AND NAVAJO NATION PRESIDENT  

JOHNATHAN NEZ, 

 

   Petitioners, 

 

v.       Case No. __________________ 

 

NEW MEXICO PUBLIC REGULATION 

COMMISSION, COMMISSIONER VALERIE 

ESPINOZA, COMMISSIONER JEFFERSON L. BYRD, 

COMMISSIONER CYNTHIA B. HALL,   

COMMISSIONER THERESA BECENTI- 

AGUILAR AND COMMISSIONER STEPHEN  

FISCHMANN,   

 

   Respondents, 

 

 

EMERGENCY VERIFIED PETITION FOR WRIT OF MANDAMUS 

 

New Mexico House of Representatives Speaker Brian Egolf, Senator Jacob 

Candelaria, Senator Mimi Stewart and Representative Nathan Small, (co-sponsors 

of Senate Bill 489), Governor Michelle Lujan Grisham and Navajo Nation President 

Jonathan Nez, (collectively “Petitioners”), pursuant to Rule 12-504 NMRA, seek 

an emergency writ of mandamus directed to the New Mexico Public Regulation 
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Commission (“PRC”) and the individual PRC commissioners, mandating that they 

comply with their duties under the New Mexico Constitution and apply the 

chaptered version of SB 489 (the “Energy Transition Act” or “ETA”), Chapter 65, 

§§ 1 through 36, to Public Service Company of New Mexico’s (“PNM”)  

Application to abandon, finance and replace the coal-fired San Juan Generating 

Station (“SJGS”), currently being considered in PRC dockets 19-00018-UT and 19-

00195-UT.  The importance of immediately resolving whether the PRC must apply 

the ETA to PNM’s Application necessitates the exercise of this Court’s 

extraordinary writ powers.  

As grounds for this Petition, Petitioners state as follows:  

Jurisdiction and Standards  

1. Jurisdiction over this Petition arises under Article VI, Section 3 of the 

New Mexico Constitution, which confers original jurisdiction over mandamus 

against all state commissions and authority to issue writs as necessary to carry out 

this Court’s jurisdiction.  See State ex rel. Sandel v. N.M. Pub. Util. Comm’n 

(“Sandel”), 1999-NMSC-019, ¶ 10, 127 N.M. 272.  

2. The circumstances occasioning this Petition satisfy the standards 

identified in Sandel for exercising this Court’s original jurisdiction and writ 

authority:   

Such an exercise may be appropriate when the petitioner presents a purely 

legal issue concerning the non-discretionary duty of a government official 
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that (1) implicates fundamental constitutional questions of great public 

importance, (2) can be answered on the basis of virtually undisputed facts, 

and (3) calls for an expeditious resolution that cannot be obtained through 

other channels such as a direct appeal. 

 

Sandel, 1999-NMSC-019, ¶11.  As will be explained in further detail: 

        a) The “purely legal issue” here is the applicability of the ETA to 

a PRC case that arose after ETA enactment. The issue arises because of the PRC’s 

prior creation of an empty vessel docket in anticipation of the ETA becoming law, 

with an eye towards invoking Article IV, Section 34 of the New Mexico 

Constitution (pending litigation) to thwart ETA application.  The PRC has a non-

discretionary duty to apply the ETA under these circumstances.  

       b) The actions and inactions of the PRC implicate a fundamental 

constitutional question of great public importance because this Court traditionally 

regards protection of the separate functions of each branch of government as 

sufficient to warrant the exercise of its writ authority.  Furthermore, the ETA itself 

concerns a matter of great public importance: the transition away from coal-

generated energy, and towards renewable and zero-emission resources, in an 

economically and environmentally responsible and beneficial manner.  

        c) The undisputed facts underlying this Petition are contained in 

the procedural history, transcriptions and orders of the administrative proceedings 

before the PRC, which demonstrate there was no pending litigation that would 

invoke Article IV, Section 34 of the New Mexico Constitution. 
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       d) The affidavits attached to this Petition address the irreversible 

harm to New Mexico, New Mexicans, and the Navajo Nation that result from the 

PRC’s equivocation and refusal to establish the applicability of the ETA, and 

demonstrate the need for expeditious resolution, unachievable through an ordinary 

appeal. 

 

Background 

3.  Petitioners seek emergency review for two reasons. First, Petitioners 

invoke the writ powers of this Court to remedy a significant and persistent 

encroachment on the authority of the Legislature and Governor. A second, practical 

reason supports this Petition: the PRC, which was reconstituted with new 

commissioners in January, has repeatedly refused to unequivocally administer the 

ETA. This purposeful inaction, in violation of the separation of powers doctrine and 

now spanning five months, has caused substantial and irreversible harm to the 

economies of New Mexico and the Navajo Nation, and the well-being of New 

Mexicans. This harm is exacerbated each day that our State is perceived – as a result 

of the PRC’s inaction – as a risky and uncertain place to do business. The affidavits 

of financial analyst David Paul, Secretary of Economic Development Alicia Keyes, 

and Navajo Nation President Jonathan Nez verify the harms identified in this 

Petition.  
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4. Petitioners acknowledge that this Court has previously denied the 

Motion for Clarification of Writ Denial or, in the Alternative, Supplemental Verified 

Emergency Joint Petition for Writ of Mandamus (“Motion/Petition”), submitted by 

other parties. To avoid unduly burdening the Court with redundant, voluminous 

submissions, Petitioners request that the Court take judicial notice of the record in 

that earlier writ proceeding, S-1-SC-37552, including the Motion/Petition and 

exhibits.  See, e.g., State v. Ibarra, 1993-NMCA-040, ¶¶ 3-4, 116 N.M. 486 

(recognizing that an appellate court may take judicial notice of its own records and 

cases).  

5. Petitioners respect the Court’s decision to deny the writ requested in 

S-1-SC-37552 and recognize the importance of accepting the finality of decisions 

once the Court has ruled. However, the material, adverse, and likely irreversible 

harm that the PRC is causing by refusing to decide a basic, obvious, and threshold 

legal issue, and by continuing its refusal to resolve this issue after the Court’s denial, 

has compelled Petitioners to respectfully present their own request for mandamus 

relief. The petitioners in the earlier writ proceeding were private litigants.  The 

Petitioners in this case are the chief executive officers of the State of New Mexico 

and the Navajo Nation, and the legislators who sponsored the ETA.  The 

encroachment by the PRC on the power of the legislative and executive branches 

directly and adversely impacts Petitioners. 
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Argument 

6. The PRC has persisted in keeping the ETA applicability issue 

unresolved for five months.  Recent actions by the PRC have demonstrated that the 

PRC has no intention of deciding this issue prior to the final order it enters on 

PNM’s Application in April of 2020. Nor is the PRC fully enforcing the ETA while 

simply providing parties the opportunity to address a legal issue, as it represented 

to this Court in its September 13, 2019 Response in S-1-SC-37552. Rather, the PRC 

is acting to disrupt ETA implementation and is posturing its dockets to 

accommodate an ultimate finding that the ETA does not apply to PNM’s 

Application.  

7. As the Court may recall, on January 30, 2019, during the 2019 

legislative session, the PRC opened a docket on its own motion, 19-00018-UT, and 

populated it with every issue contemplated by an anticipated new law – the Energy 

Transition Act. In fact, Commissioners Fischmann and Hall told ETA-sponsor 

Senator Jacob Candelaria that creating this docket would preempt his ETA 

legislation. On March 1, 2019, however, this Court stayed the new docket, and that 

stay remained in effect until June 26, 2019, after the June 14, 2019 effective date of 

the ETA. Later, on July 1, 2019, PNM filed its Application for abandonment, 

financing and replacement of San Juan Generating Station in Case 19-00195-UT. 

On July 10, 2019 Commissioner Espinoza initiated and succeeded in having 
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portions of the new Application re-assigned to Case 19-00018-UT so that, as she 

explained, the case could “proceed under the prior law and not the new Energy 

Transition Act legislation.”1 

8. After the PRC split PNM’s Application into two dockets, it assigned 

the cases to hearing examiners who, in their August 30, 2019 procedural orders, 

required that the voluminous testimony filed with PNM’s Application, line-by-line, 

be assigned to one docket or the other. Aside from this deliberate and illogical 

dissection of what was a comprehensive application, the hearing examiners also 

instructed the parties to brief the issue of ETA applicability in both cases over an 

exceptionally long and unprecedented three-month time period, and have sought 

and allowed, over the objection of parties, testimony on the issue of whether the 

ETA is good public policy. The hearing examiners have also asked the parties, and 

required the Commission’s Staff, to address what the abandonment, financing and 

replacement outcomes of these cases should be if the PRC does not apply the ETA.  

9. While the PRC has professed that it needs the parties to provide an 

evidentiary record for its determination of whether Article IV, Section 34 prevents 

ETA applicability, that argument makes no sense. There are no contested facts that 

weigh on whether the ETA applies or on whether Article IV, Section 34 prevents 

its application. The only facts necessary to such a determination are, and have been, 

                                                 
1See, Motion/Petition at 10. 
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part of the record before the PRC for months. Simply put, at the time the ETA 

became effective on June 14, 2019, Case 19-00018-UT was not pending litigation 

– it had no parties, no application, no requested outcome, no procedural schedule, 

no public notice, no discovery and no activity. The notion that evidence bearing on 

the legal issue of ETA’s applicability will somehow materialize is illusory. 2 

Nevertheless, with still no decision on whether it will apply the law, the 

Commission is commencing hearings and the taking of evidence. 

10. Simply put, the PRC has refused to apply the new law, creating 

uncertainty that has disrupted the orderly implementation of a duly passed law. This 

uncertainty has, and will continue to have, adverse consequences for New Mexico’s 

economy, and the well-being of its citizens and those of the Navajo Nation. These 

circumstances have caused Petitioners to seek the Court’s intervention.  

 

PRC Conduct Invades Legislative and Executive Branch Authority.  

11. New Mexico’s Constitution establishes that “[t]he powers of the 

government of this state are divided into three distinct departments, the legislature, 

                                                 
2The PRC’s claims that Case 19-00018-UT was necessitated by its prior order in 

Case 13-00390-UT. That contention is without merit. The 13-00390-UT proceeding 

was limited solely to determining the future of San Juan beyond 2022. By contrast, 

the PRC’s January 30, 2019 opening of Case 19-00018-UT expanded this narrow 

scope to include many issues never mentioned as part of 13-00390-UT, including 

important cost recovery issues that would be addressed by the ETA.  
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executive, and judicial…”  Article III, § 1. “[N]o person or collection of persons 

charged with the exercise of powers properly belonging to one of those departments, 

shall exercise any powers properly belonging to either of the others ….” Id.    

12. Here, the PRC’s refusal to apply operative law, the ETA, to Case Nos. 

19-00018-UT and 19-00195-UT has resulted in an impermissible infringement 

upon the Legislature’s and Governor’s role in setting energy law and policy for the 

state.  Specifically, the PRC is encroaching on the Legislature’s and Governor’s 

joint power and authority to establish and enact law and policy for New Mexico. 

The PRC has no authority to regulate utilities independent of New Mexico’s 

Constitution and applicable statutes.  Article XI, Section 2 of our Constitution 

specifically requires that the PRC regulate utilities in the manner prescribed by the 

Legislature. 

13. The balance and maintenance of governmental powers is of great 

public concern.  State ex rel. Taylor v. Johnson, 1998-NMSC-015, ¶ 17, 125 N.M. 

343.  For that reason, extraordinary writs have often served as the tool for 

preserving the separation and protection of powers delegated to the three branches 

of government.  Sandel, 1999-NMSC-019, ¶ 18; State ex rel. Clark v. Johnson, 

1995-NMSC-048, ¶¶ 18-20, 120 N.M. 562.  This Court “will not be reluctant to 

intervene” through the grant of extraordinary writs “where one branch of 
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government unduly encroaches or interferes with the authority of another 

branch.”  State ex rel. Taylor, 1998-NMSC-015, ¶ 23. 

 14. In Sandel, legislators sought mandamus relief to vacate PRC rulings 

deregulating the retail electric power industry in New Mexico without authorization 

from the Legislature. 1999-NMSC-019, ¶ 1.  The Sandel petitioners relied on the 

regulatory regime established by New Mexico’s Public Utility Act (“NMPUA,” 

§62-1-1 NMSA et seq.) and the conflict between the PRC’s orders and the 

“regulated monopoly” approach effectuated in the NMPUA. Id. ¶¶ 3-8.  This Court 

concluded that the PRC, while purporting to exercise the authority conferred by the 

NMPUA to regulate rates, grant certificates of convenience and necessity, and 

require efficient, reasonable service, actually aimed to “carry out broad changes in 

public policy by replacing regulation under the ‘just and reasonable’ standard with 

competition in an open marketplace.” Id. ¶ 19. In doing so, the PRC violated Article 

III, Section 1 of the New Mexico Constitution by undertaking the deregulation of 

the retail electric market in New Mexico without legislative authorization. Id. ¶ 26. 

15. The PRC’s actions at issue in this matter trigger the same concerns and 

encroachments identified in Sandel. By refusing to unqualifiedly apply the ETA, 

the PRC has undermined implementation of the ETA and infringed upon the 

essence of legislative authority: “the making of law.” Id. ¶ 12.  Under the guise of 
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“pending litigation” that the PRC preemptively initiated, the Commission has 

undermined legislative and executive branch prerogative.  

16. That outcome should not be permitted to stand.  Allowing the PRC to 

continue to delay resolution of the ETA applicability issue will establish a precedent 

whereby any State agency can stall or block legislative initiatives by simply opening 

broadly-scoped, anticipatory dockets. The result is an impermissible encroachment 

on the legislative and executive branches’ law and policy-making authority, and we 

respectfully request that the Court halt that encroachment.   Article IV, Section 34, 

is not to be used “as a sword to prevent what would otherwise be legitimate 

government action.” Santa Fe Trail Ranch II, Inc. v. Bd. of Co. Commissioners of 

San Miguel Co., 1998-NMCA-099, ¶ 11, 125 N.M. 360. 

 

The Commission’s Conduct Is Causing Irreparable Harm. 

17. The PRC’s intrusion on the authority of the Legislature is causing 

immediate and irreparable harm. Unless the Court establishes quickly that the PRC 

must apply the ETA to PNM’s July 1st Application, New Mexico’s and the Navajo 

Nation’s economy and the State’s ability to fully achieve the goals and outcomes 

established by the ETA, will be permanently and adversely affected.  

18. Attached to this Petition are three affidavits that demonstrate that the 

PRC’s persistent refusal to recognize the applicability of the ETA is causing 
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harmful and permanent consequences for New Mexico, New Mexicans, and the 

Navajo Nation.  

        a) The first affidavit is from David Paul, an expert with 35 years 

of experience in the structuring, marketing and pricing of bond issuances. He attests 

that he is familiar with the disruption caused by the Commission’s refusal to 

unequivocally apply the ETA to PNM’s Application. That uncertainty has created 

a perception of riskiness associated with any forthcoming bond issuance pursuant 

to the ETA. The longer that uncertainty persists, the more difficult it will be to 

restore the credit-worthiness of the issuance. This will result in a higher cost to New 

Mexico ratepayers and undermine the purpose of the ETA, which was to provide 

low-cost financing to pay off the unrecovered costs at San Juan Generating Station 

and provide other benefits to New Mexico. He also attests that quick action by the 

New Mexico Supreme Court to confirm the applicability of the ETA will restore 

confidence in the investment opportunities provided by the ETA. 

        b) The second affidavit is by Alicia Keyes, Secretary of Economic 

Development under New Mexico Governor Lujan Grisham. Ms. Keyes attests that 

economic development in New Mexico has been harmed by the PRC’s refusal to 

unequivocally enforce the ETA. Ms. Keyes attests to her awareness of two 

substantial development opportunities for New Mexico, comprising hundreds of 

millions of dollars of new capital, where the developers have expressed reluctance 
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and hesitation to commit to New Mexico because of the risky and uncertain business 

atmosphere caused by the PRC. She states that leaving a decision on ETA 

applicability until April 2020, with the possibility that the PRC will decide that the 

ETA does not apply, will have profound, adverse economic consequences for New 

Mexico. 

        c) The third affidavit is from Navajo Nation President Jonathan 

Nez.  President Nez attests that it is important for the Court to recognize the 

significance of his appearance on behalf of the Navajo Nation, a sovereign 

government, before the Court to seek assistance in assuring that the ETA benefits 

intended for tribal members are preserved, and not jeopardized by PRC obstruction. 

He attests that, unlike other states, New Mexico has stepped forward to provide 

critical assistance through the ETA for tribal members impacted by coal plant 

closures. He further attests that the Navajo Nation has been particularly hard-hit by 

the changing economics of coal-fired electricity, and that the critical relief and 

economic opportunities provided by the ETA are being put at risk by PRC 

obstruction. Unless this Court quickly halts that obstruction, the ability of the ETA 

to provide a managed and thoughtful transition from coal to renewable sourced 

electricity that the legislature and Governor intended will be lost. 
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Conclusion 

19. Allowing the PRC to further delay establishing ETA applicability 

usurps legislative and executive branch authority. The PRC’s perpetuation of a 

regulatory atmosphere of uncertainty and risk compromises the goals and intentions 

of the ETA, and harms New Mexico, the Navajo Nation and New Mexicans in a 

manner that cannot be undone. Petitioners respectfully request that the Court 

recognize these consequences and compel the PRC to comply with binding 

statutory law. 

WHEREFORE, Petitioners pray that the Court issue its writ of mandamus 

directing the PRC and each of its Commissioners to apply the ETA to the 

proceedings for PNM’s proposed abandonment, financing and replacement of the 

San Juan Generating Station, and provide such other and further relief as the Court 

deems just and proper.   

Respectfully submitted this 9th day of December, 2019. 

KELEHER & McLEOD, P.A. 

 

By:  /s/ Thomas C. Bird    

Thomas C. Bird 

P.O. Box AA 

Albuquerque, NM  87103 

tcb@keleher-law.com 

(505) 346-4646 

Attorneys for Representative Brian Egolf, Senator 

Jacob Candelaria, Senator Mimi Stewart and 

Representative Nathan Small 
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By: /s/ Matthew L. Garcia   

Matthew L. Garcia 

Chief General Counsel to 

Governor Michelle Lujan Grisham 

490 Old Santa Fe Trail, Suite 400 

Santa Fe, NM 87501 

Matt.Garcia@state.nm.us  

 (505) 476-2214 

Attorney for Governor Michelle Lujan Grisham 
 

 

By: /s/ Paul Spruhan    

Paul Spruhan 
Navajo Nation Department of Justice 
PO Box 2010  
Window Rock, AZ 86515  
(928) 871-6210  
pspruhan@nndoj.org 

Attorney for Petitioner President Johnathan Nez 

 
4836-6993-5278, v. 2 
  

mailto:pspruhan@nndoj.org
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VERIFICATION 

 

I, Thomas Cameron Bird, attorney for Petitioners, being duly sworn upon my oath, 

state that I have read this Emergency Verified Petition for Writ of Mandamus, and 

that the factual statements it contains are true and correct to the best of my 

knowledge, information, and belief. 

Date:  December 9, 2019. 

 

 /s/ Thomas C. Bird   

Thomas C. Bird 
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Attachments 



AFFIDAVIT OF DAVID PAUL

STATE OF COLORADO )
) ss.

COUNTY OF BOULDER )

I, DAVID PAUL, hereby certify, swear and affirm that I am over the age of 18 years old,

and the following statements are true and correct to the best of my knowledge:

1. I am an expert in public and project finance, and public policy development and

consulting, primarily for state and local government, and higher educational institutions. I have

been the President and owner of Fiscal Strategies Group, Inc. for twenty-three (23) years.

2. I have thirty-five (35) years of experience in the structuring, marketing and pricing

of bond issues.

3. I am familiar with the disruption caused by the refusal of the New Mexico Public

Regulation Commission to unequivocally apply the Energy Transition Act (New Mexico Laws

2019) (“ETA”) and its securitization provisions to the application of Public Service Company of

New Mexico (“PNM”) for an order approving the abandonment and financing of San Juan

Generating Station that it filed on July 1, 2019.

4. These circumstances create a perception of uncertainty and risk surrounding the

proposed securitization bond issuances pursuant to the ETA. Bonds issued by regulated utilities

rely on a predictable regulatory environment, and the marketing of such bonds at the optimal

interest rates available at the time of pricing requires a clear expectation on the part of market

participants that regulatory actions in accordance with the covenants associated with such bonds

will be forthcoming on a timely basis. Uncertainties in this regard are not typical of credits with

Paul Affidavit



the rating expectations of the proposed financing, which in turn compromises the achievement of

the lowest possible interest rates, as intended by the ETA. While I am unable to quantify the

financial cost of these market uncertainties, my opinion is that it is not trivial. The longer that

uncertainty persists, and the support of the Mexico Public Regulation Commission for the

contemplated financing is not clearly established, the more material the impact is likely to be on

the pricing of such bonds.

5. The greater the uncertainties and perception of risks surrounding the proposed bond

issuance, the higher the interest rate that investors will require. This will result in higher costs to

New Mexico ratepayers, which is contrary to the purpose of the ETA to provide the lowest possible

cost financing to pay off the unrecovered costs of abandoned coal plants and provide transition

assistance to impacted New Mexico communities.

6. Quick action by the New Mexico Supreme Court to confirm the applicability of the

ETA to PNM’s July 1, 2019 Application will demonstrate to investors that, despite the

Commission’s equivocation, New Mexico intends to promptly enforce the requirements of the new

law. Such action will help to prevent further deterioration of the low-cost financing opportunities

provided by the ETA.

FURTHER AFFIANT SAYETH NOT.

David Paul, President
Fiscal Strategies Group, Inc.

Paul Affidavit
2



SUBSCRIBED AND SWORN TO before me this

_____

day of December, 2019 by

DAVID PAUL.

Printed name: /I4J C_11 ((L-

MICHELLE GETTY
Notary Public

My commission expires: State of Colorado
Notary ID: 20194016703

My Commission Expires May 2, 2023

Paul Affidavit
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

Emergency Verified Petition for Writ of Mandamus was served by e-mail on 

December 9, 2019, on the following persons and entities: 

Michael Smith, Esq. 

NMPRC 

Michaelc.smith@state.nm.us 

 

Judith Amer, Esq. 

NMPRC 

Judith.amer@state.nm.us 

 

Hector H. Balderas 

Attorney General 

Hbalderas@nmag.gov 

 

Commissioner Cynthia B. Hall 

NMPRC 

Cynthia.Hall@state.nm.us 

 

Commissioner Jefferson L. Byrd 

NMPRC 

Jeff.Byrd@state.nm.us 

 

Commissioner Valerie Espinoza 

NMPRC 

Valerie.Espinoza@state.nm.us 

 

Commissioner Theresa Becenti-

Aguilar 

T.Becenti@state.nm.us  

 

Commissioner Stephen Fischmann 

NMPRC 

Stephen.Fischmann@state.nm.us 

 

 

 

 /s/ Thomas C. Bird   

Thomas C. Bird 
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